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IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COUNTY OF MARION

SANDRA KUCERA, an elector of the
State of Oregon and candidate for
Vice President of the United States,

SARAH THERESE WINDER,
PHILLIP SALISBURY, SAMANTHA
BERG, KRISTIN ZUBEL, and
NATALIE BOLTON, each an elector
of the State of Oregon and signor of
a petition for nomination of Ralph
Nader for President of the United
States and Sandra Kucera as Vice-
President of the United States,
Plaintiffs,

V.

BILL BRADBURY, Secretary of
State,

Defendant.

Case No. 04C18259

(ERRATA) EXHIBIT A TO COMPLAINT

Plaintiff hereby files Exhibit A to Plaintiffs’ Complaint which was

inadvertently omitted during the rush to get papers on file with the Court.

22 Attached hereto is a true and correct copy of Exhibit A to Plaintiff’s Complaint.

23
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Mark McDougal, OSB489086
Of Attorneys for Plaintiffs

1 - EXHIBIT A TO COMPLAINT
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320 SW Stark Street, #202
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Tel (503) 224-2647
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Etecnons Drvision

BioL BRADBURY JOHN LiNpback

SECRETARY OF STATE Digecron
141 State Carrror.

Sawem, Orecon 97310-0722
Brecmions —(503) 986-1518

September 2, 2004

Ralph Nader

PO Box 18002 :

Washington DC 20036

Dear Mr. Nader:

On August 24, 2004, this office received your verified signature sheets and your SEL 114

Certificate of Nomination By Individual Electors for the office of President of the United
States.

The total number of qualified signatures needed to gain ballot access for President of
the United States is 15,306. We have determined that the total number of qualified
signatures you submitted is 15,088. Consequently, there are not sufficient qualified
signatures for you to gain ballot access for this office. Pending the outcome of litigation
your voters’ pamphlet information and a refund of your filing fee will be returned to
you.

Please call me at 503-986-1518 if you have any questions.
Sincerely, :

SIQgi’e Franz

Compliance Specialist
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IN THE CIRCUIT COURT OF STATE OF OREGON

FOR THE COUNTY OF MARION

SANDRA KUCERA, SARAH THERESE WINDER, No. 04C18259

KRISTIN ZUBEL, NATALIE BOLTON, PHILLIP

SALISBURY SAMANTHA BERG, TIMOTHY PLAINTIFFS' REPLY TO

JOHNSON, and GREGORY KAFOURY, . MEMORANDUM OF
DEMOCRATIC PARTY

Plaintiffs, OF OREGON
OPPOSING MOTION
V. FOR INJUNCTIVE

RELIEF

BILL BRADBURY, Secretary of State,

Defendant.

DANIEL W. MEEK
0SB No. 79124

10949 S.W. 4th Avenue
Portland, OR 97219
(503) 293-9021 voice
(503) 293-9099 fax
dan@meek.net

Of Attorneys for Plaintiffs
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‘ TABLE OF CONTENTS

|.  FIRST CLAIM FOR RELIEF: DEFENDANT'S DECISION TO REJECT THE
NOMINATING PETITIONS IS UNLAWFUL, BECAUSE IT WAS NOT
ACCOMPANIED BY DUE PROCESS, FINDINGS OR FACT, RATIONALES,
CONCLUSION OF LAW, OR ORDER CAPABLE OF ENABLING JUDICIAL1
REVIEW. i et e e e i e s

Il.  SECOND CLAIM FOR RELIEF: DEFENDANT CANNOT LAWFULLY
REFUSE TO RECOGNIZE VALID VOTER SIGNATURES ON PETITIONS
THAT MAY CONTAIN ERRORS CAUSED BY CIRCULATORS OR s
OTHERS. ... i i ettt e

lll. THIRD CLAIM FOR RELIEF: DEFENDANT'S REJECTION OF SIGNATURE
SHEETS BASED ON ALLEGED LACK OF SEQUENTIAL NUMBERING
WITHIN COUNTIESISUNLAWFUL. . ....... .o o 6

IV. FOURTH CLAIM FOR RELIEF: DEFENDANT'S REJECTION OF
SIGNATURE SHEETS BASED ON ALLEGED DEFECTS IN CIRCULATOR

SIGNATURES OR THE DATING OF CIRCULATOR SIGNATURES IS
UNLAWFUL

................................................. 10
A. SHEETS WITH NO DISCERNIBLE DATING ERRORS. .......... 11
B. SHEETS WITH DATING ERRORS OR CORRECTIONS TO THE

‘ DATE ON THE CIRCULATOR'S SIGNATURE. ................. 11

V. FIFTH CLAIM FOR RELIEF: DISQUALIFYING SIGNATURE SHEETS ON
THE BASIS OF ALLEGED ERRORS BY CIRCULATORS VIOLATES

PLAINTIFFS' RIGHTS UNDER THE FIRST AND FIFTH AMENDMENTS OF
THE UNITED STATES CONSTITUTION. ........ ... ... ..., 12

VI. SIXTH CLAIM FOR RELIEF: DISQUALIFYING SIGNATURE SHEETS ON
THE BASIS OF ALLEGED ERRORS BY CIRCULATORS VIOLATES
PLAINTIFFS' RIGHTS UNDER THE OREGON CONSTITUTION. ...... 15

VIl. SEVENTH CLAIM FOR RELIEF: REJECTING CIRCULATOR
SIGNATURES UNLESS THEY MATCH THE SIGNATURES UPON
OREGON VOTER REGISTRATION CARDS VIOLATES PLAINTIFFS'
CONSTITUTIONAL RIGHTS, DISCRIMINATES ARBITRARILY BETWEEN
OREGON REGISTERED VOTERS AND OTHERS, AND VIOLATES THE
OF DUE PROCESS GUARANTEE AND FREEDOM OF TRAVEL
GUARANTEES OF OUT-OF-STATE CIRCULATORS. ............... 16

Pagei  PLAINTIFFS' REPLY TO MEMORANDUM OF DEMOCRATIC PARTY OF
OREGON OPPOSING MOTION FOR INJUNCTIVE RELIEF



SER-5

The Democratic Party of Oregon (DPO) Memorandum in Opposition to
Plaintiff's Motion for Injunctive Relief [hereinafter "DPO Memo"] is long on

rhetoric, along with various irrelevant and untrue statements and dramatic

~ characterizations.! We are skipping the DPQO's introduction and are proceeding

directly to its substantive arguments, which begin at DPO Memo, p. 6. We

address their arguments, however, in the order of our claims.

. FIRST CLAIM FOR RELIEF: DEFENDANT'S DECISION TO REJECT THE
NOMINATING PETITIONS IS UNLAWFUL, BECAUSE IT WAS NOT
ACCOMPANIED BY DUE PROCESS, FINDINGS OR FACT,
RATIONALES, CONCLUSION OF LAW, OR ORDER CAPABLE OF
ENABLING JUDICIAL REVIEW.

DPO does not address this claim.

. SECOND CLAIM FOR RELIEF: DEFENDANT CANNOT LAWFULLY ‘
REFUSE TO RECOGNIZE VALID VOTER SIGNATURES ON PETITIONS
THAT Mét\Y CONTAIN ERRORS CAUSED BY CIRCULATORS OR
OTHERS.

The DPO Memo, pp. 10-14 addresses this claim but fails to accurately
portray the Oregon case law cited in PLAINTIFFS' MEMORANDUM IN
SUPPORT OF MOTION FOR INJUNCTIVE RELIEF.

There, we cited the Oregon cases indicating that voter signatures are not to
be invalidated, even when the circulator has violated the law in signing as the
circulator. In Nelson v. Keislihg, 155 Or.App. 388, 964 P.2d 284 (1998), review
denied 328 Or. 246, 987 P.2d 507 (1999), the court ruled that voter signatures
could not be excluded from the count, even though the circulators clearly violated
the Oregon statute pertaining to the qualifications of a circulator (which at that

time required a circulator to be a registered voter). We also cited State ex rel.

1. Among the irrelevancies is that Ralph Nader did not receive the Pacific Green Party nomination for
President. Nader did not seek that nomination.
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Sajo v. Paulus, 297 Or. 646, 688 P.2d 367 (1984), and Lindstrom v. Myers,
539 P.2d 1049 (Or. 1975).

The DPO Memo focuses on Nelson bﬁt seeks to have Nelson stand for a
different proposition than it actually expresses. According to the DPO, Nelson
concluded that the violations of statutes and rules by the circulators (petitioners)
in that case could not result in invalidating the voter signatures, merely because
the statutes and rules applicable to the initiative process somehow do not require
compliance in a mandatory way, while the statutes énd rules applicable to the
candidate nominating process do require compliance in a mandatory way. That
is both not true and not the holding of Nelson.

The distinction in Nelson is not between the initiative process and the
candidate nomination process. The crucial point is that Nelson held that even
direct violations of statutory prohibitions by petitioners or circulators did not
authorize the Secretary of State to discard otherwise valid voter signatures on
petitions.

In Nelson, the signatures had been collected in direct violation of ORS
260.560, which at that time read:

A person who is not an elector shall not attempt to obtain signatures on
an initiative, referendum of recall petition.

This was a mandatory prohibition against non-electors gathering signatures on
petitions.? Nevertheless, the court in Nelson concluded that signatures

gathered in direct violation of this prohibition must be counted and not
discarded.

2. This statute was later repealed, after the United States Supreme Court in ACLF xxx determined that
such a restriction violated the First Amendment.

Page2 PLAINTIFFS' REPLY TO MEMORANDUM OF DEMOCRATIC PARTY OF
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‘ The same is the case here. The county elections officers have already
verified and certified the signatures at issue as valid (in literally tens of thousands
of sworn, signed statements by the county elections officers).> Now, Defendant
seeks to discard those valid voter signatures, because (in his view) the circulators
did not fully comply with the rule in his State Candidate's Manual: Individual
Electors ("SCMIE") about numbering the signature sheets when they were filed
with the counties.® Even if this was a direct violation of that rule, neither
Defendant nor DPO explains why it would suddenly warrant discarding of
over 2,300 verified voter signatures, when in Nelson the direct violation of a
statute by circulators did not allow the Secretary of State to discard even
one voter signature.

The DPO attempts to argue that in Nelson the statute forbiddirig the
gathering of signatures on initiative petitions by non-Oregon electors was

’ somehow not mandatory. But it clearly was mandatory, and any signatures
collected by such non-Oregon electors were clearly collected in violation of the
statute. Further, in Nelson the court was also dealing with statutes and rules that
prohibited the counting of unlawful signatures. Nelson itself cited the statute
applicable to the initiative process (ORS 250.105(2)) as an example where "the

legislature expressly has provided for invalidation of signatures upon violation of

3. Each signature sheet is a sworn, dated affidavit by a county elections officer, that the specified number
of voter signatures on the sheet are valid. ORS 249.008(1) states:

The county clerk shall attach to the petition or minutes a certificate stating the
number of signatures believed to be genuine. The certificate is prima facie
evidence of the facts stated in it. A signature not included in the number certified to
be genuine shall not be counted by the officer with whom the petition is filed.

4, We discuss later the fact that this requirement applies only to the sheets as they are submitted to the
county elections officers, and none of the county elections officers rejected the sheets for that reason,

even though they were constantly receiving directives from Defendant to discard sheets for other
reasons, such as alleged circulator "dating errors."

Page 3 PLAINTIFFS' REPLY TO MEMORANDUM OF DEMOCRATIC PARTY OF
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other statutes.” 155 Or App 388 at 394.° ORS 250.105(1) also requires that the
Secretary of State verify "whether the petition contains the required number of
signatures of electors,” which certainly implies that the signatures be valid, as it
also requires that "[e]ach petition shall be verified." In addition, the State Initiative
and Referendum Manual ("SIRM"), adopted as a rule by the Secretary of State,
provides that only those signatures collected in compliance with the laws and
rules shall be counted. Note: This is expressly app‘licable to the initiative
process and not to the candidate nominating process.

Warning: It is the responsibility of the chief petitioners to ensure that

the signature sheets for each county are separated and numbered

sequentially before filing the petition signatures for verification. Failure

to comply with this requirement may result in rejection of those sheets

not filed In occurrence with OAR 165-014-0030.
2004 SIRM, p. 10.. OAR 165-014-0030 (applicable to the initiative process but
not the candidate nomination process) requires that petitioners "sequentially
number the sheets within each county prior to submission to the Secretary of
State." Thus, Defendant believes that initiative petition signatures on non-
numbe.red sheets can be rejected for that reason. Yet, Nelson held that even
initiative circulator outright violations of statute cannot warrant discarding of voter
signatures. |

Thus, both under the initiative statutes and rules, and under the candidate
nomination statutes and rules, only valid signatures are to be counted. For

candidate nominations, ORS 249.008 (1) states:

5.  ORS 250.105(2) states:

An initiative or referendum petition relating to a state measure shall not be

accepted for filing it if contain less than 100 percent of the required number of
signatures.

6. It further states that only valid signatures shall be counted. 2004 SIRM, p. 11.

Page4 PLAINTIFFS' REPLY TO MEMORANDUM OF DEMOCRATIC PARTY OF
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The county clerk shall attach to the petition or minutes a certificate

stating the number of signatures believed to be genuine. The certificate

is prima facie evidence of the facts stated in it. A signature not

included in the number certified to be genuine shall not be counted by

the officer with whom the petition is filed. No signature in violation of

the provisions of this chapter shall be counted.

For initiatives, we have cited above the similar statutory and rule-based
requirements that only signatures collected lawfully are to be counted.

The true distinction in Nelson is not between (1) statutes and rules
pertaining to the initiative process and (2) statutes and rules pertaining to
nominating petitions. Instead, it is between (1) statutes and rules applicable to
the validity of the voter signatures and (2) statutes and rules applicable to actions
by circulators not involving the validity of the voter signatures. The statutes
applicable to the initiative process (ORS Chapter 250) do not state that valid
signatures shall be thrown away because circulators have violated the law in
collecting them. Similarly, the statutes applicable to the nominating process
(ORS Chapter 249) also do not state that valid signatures shall be thrown away
because circulators have violated a rule of Defendant that does not pertain to the
validity of the voter signatures.

Also note that, while Defendant in the 2004 SIRM (as quoted above) states
that failure to number the sheets sequentially can result in rejection of those
sheets (and all of the signature they contain), Defendant makes no such
statement in the 2004 State Candidate's Manual: individual Electors (SCMIE)
about failing to number the sheets for a nominating petition. In fact, the only
warning applicable to circulators in the SCMIE is this:

Warning: Violations of the circulator requirements may result in

conviction of a felony with a fine of up to $100,000 and/or prison for up
to five years.

Page5 PLAINTIFFS' REPLY TO MEMORANDUM OF DEMOCRATIC PARTY OF
OREGON OPPOSING MOTION FOR INJUNCTIVE RELIEF


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































